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What to come next after 17 years of two-tier regulation?

T2 & Staff reporter

(7% AT LEBETNRECELHNE  XFUHE T T TR EEEEHE —— EREREERANE BN S ERNHE - TX
HRREENLETTHE URBNEEEEF - LERBCHESHAENKL )

(Editor’s note: We ran a story in the last issue about the history of the TIC and the travel agent industry's two-tier regulatory system, which successfully
combines self-regulation and government supervision. In what follows are a brief analysis of several possible ways of regulation and an outline of the
provisions in the TIC's Memorandum and Articles of Association (M&A) governing the relationship between the TIC and its members.)
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n the beginning, there was no regulation. Then Government

created a licensing scheme. And it failed. Then Government
introduced self-regulation. This time it worked, and has since
been in place until the present.

Stages of regulation

The above may be too short an account of the develop-
ment of the travel agent industry's regulatory system, but it sets
out clearly the three stages of regulation which the industry has
gone through. Stage 1: the stage of no regulation (before
1985). Stage 2: the stage of exclusive government super-
vision (1985-1988). Stage 3: the stage of government supervision
and self-regulation enforced by the industry (1988-present).
There being three stages of development, one might wish to ask,
"What will be the next stage?"

If Stage 4 were to come one day in the future, it would
most likely be one of the following five scenarios. Let us take
a look at them one by one in a bid to encourage rational dis-
cussion and to make the existing system even better.

Back to the past

Scenario 1: scrap all regulation. It can be easily ruled out
because it is simply a non-starter. Why? Can anyone image
a company claiming itself to be a travel agent, without
any licence, receiving plenty of travellers' money and
then disappearing with the money? Surely unimagin-
able today, although such things did happen before the
licensing scheme was introduced in 1985.

Scenario 2: revert to exclusive government supervision.
Anyone in support of it has to be reminded that 17 years ago
this model of regulation came to a sudden stop because of
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loose supervision and also because the Travel Agents Reserve
Fund set up for protecting outbound travellers was entirely
drained. The TIC was then enlisted to enforce self-regulation
alongside government supervision, and another levy-financed
fund, the Travel Industry Council Reserve Fund, was set up to
protect travellers. Readopting such a model would require
a major revamp of the whole regulatory framework cur-
rently in place, and therefore extreme caution is obviously
needed.

Progressive change

Then, Scenario 3: progress to self-regulation with full
autonomy. Self-regulation is not a modern invention. Its an-
cestors may be traced back to the craft guilds in the Middle
Ages and the Renaissance and it is now commonly adopted
in many professions such as medicine, law and accounting.
Since the principle of self-regulation is that one should
only be judged by one’s peers, self-regulatory bodies are
often criticised by the public for looking after the interests
of their members and at the same time censured by their
members for siding with the public. This kind of mistrust
appears to be a universal phenomenon, seen in many pro-
fessions and across national borders. Will the regulatory system
of Hong Kong's travel agents evolve into one of self-regulation
with full autonomy? That may depend on the confidence of
the public, the Government and members in the TIC, and also
on whether the TIC has any plan to proceed along this path.

Next comes Scenario 4: modify the existing two-tier
regulatory system with greater/lesser government involvement.
At present, the Government (i.e. the Travel Agents Registry) is
mainly responsible for issuing licences to travel agents, and
the TIC, empowered by the Travel Agents Ordinance and its
M&A (see the other article), for monitoring the daily operation
of travel agents. Since day-to-day monitoring is adminis-
tered by the TIC, supervision at government level may be
said to be rather limited. And as such, it may be argued
that the merits of self-regulation are retained, while a protective
valve is built in the regulatory system through a limited
degree of government supervision against the self-regula-
tory body not doing its work properly. What would the situ-
ation become if the two-tier system were to have greater or
lesser government involvement? Should some of the moni-
toring tasks done by the TIC be handed over to the Government?
Should the Government be involved in regulating the day-
to-day operation of travel agents together with the TIC?
These questions can only be answered after the opinions
of all stakeholders are carefully studied.
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Remain unchanged

And finally, Scenario 5: maintain the status quo. The
existing two-tier system, in place since 1988, has devel-
oped with the needs of the time over the past 17 years,
making obvious contributions to the growth of the in-
dustry and the protection for travellers. For example, outbound
tour escorts used not to be monitored by the TIC. In view of
their importance to package tours, the TIC launched the Out-
bound Tour Escort Certificate System on 1 July 1999, under
which all outbound tour escorts are required to receive train-
ing and pass a qualifying examination. This has greatly raised
the overall standard of the outbound industry.

There is a famous expression originated in the United
States: "if it ain't broke, don't fix it', which means any attempt
to improve on a system that already works may turn out to be
detrimental. Whether this expression is valid or not is, of course,
subject to debate; but that the current two-tier regulatory
system already works is beyond doubt, especially in the
eyes of the travelling public and the Government.

Future development

The above five scenarios boil down to two different modes
of regulation: self-regulation and government supervision. Is
it better to have self-regulation or to leave regulatory
powers all in the hands of the Government? There is no
universal answer to this question. Whereas some may quote
the surrender of self-regulatory powers by the accounting profession
in the United States to the Government after the Enron scan-
dal to prove significant flaws in self-regulation, some may also
quote a growing number of self-regulatory bodies in mainland
China and Southeast Asian countries as a counter-example of
the merits of self-regulation.

In the case of Hong Kong's travel agents, after 17 years
of continuing development and improvement, their two-tier regulatory
system has already become a very mature and effective way
of regulation. Although keeping everything unchanged may
not be an option for the future, starting everything from
scratch may be an even worse option. If all the stakeholders,
such as travellers, travel agents, the Government, the
TIC and the like, believe that it needs to be improved,
then rational discussion and careful study have to be
given top priority first, followed by painstaking analy-
sis of methods to gradually implement any consensus
reached after widespread discussion. ¢
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A glance at your M&A
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The TIC's M&A mainly consists of two parts: the Memoran-
dum of Association (MoA) and the Articles of Association
(AoA). There are a number of provisions in the MoA and AoA
which govern the relationship between the TIC and its members,
and which are related to the TIC's regulatory powers over its
members.

First of all, members should know that the MoA has stipulated
the objects which the TIC must fulfil. Among them, several
clauses concern the business practice of members. In particular,
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« establish and maintain Codes of Conduct so

that TIC membership is recognised as a guarantee of

integrity, competence and a high standard of ser-
vice (Clause 3(1)(d));

el « discourage unfair competition (Clause 3(1)(e));

* act as arbitrator between members, and
between members and non-members (Clause 3

» make and amend rules regarding the conduct of mem-
bers (Clause 3(15)); and

« set up one or more committees to enforce TIC rules
(Clause 3 (16)).

Similarly, the following articles of the AoA lay down spe-
cific requirements concerning what must be done by the TIC
and its members:
e members must be deemed to have covenanted with
the TIC to comply with the AoA, Codes of Conduct
and all rules of the TIC (Article 8(4));

« the TIC Board must prepare Codes of Conduct regulating
the conduct and practices of members (Article 10
(1)); and

« the TIC Board may conduct investigations in various
circumstances such as when a member is suspected
of carrying on its business as a travel agent contrary
to the public interest (Article 11(5)(a)).

Therefore, it is evident that the TIC must stipulate rules
regulating the practices of members and members must abide
by those rules as required by the M&A. Finally, it should also
be noted that any amendments to the TIC's M&A must
be approved by the Registrar of Companies in writing,
and alterations to a number of its provisions require
the written approval of the Financial Secretary. g
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