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The employed and the self-employed

SBE K bz = 75 /)M Tripartite Committee on the Hotel and Tourism Industry

(% STHEETEERKER=FMRRAHEY  LOEANX T BEESHEERALELERENRETENZES - XFARR AKX
RE  BUEBZOIHEXBEE )

(Editor’s note: The Labour Department's Tripartite Committee on the Hotel and Tourism Industry has contributed the following article to highlight the
differences in rights and protection enjoyed by employees and self-employed persons under various ordinances. It should be noted that the ordinances
themselves remain the sole authority for any provisions of the law mentioned.)
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Industry practices

tain people may be engaged to work in self-employed capacities.
This mode of cooperation between working people and organisations
in the trade will directly affect the statutory obligations and
rights of both parties. This article therefore wishes to point
out major differences between an employee and a self-
employed person where statutory rights and benefits are
concerned, as well as highlights some important points to note
for employers in the trade.

O wing to the unique practices of the tourism industry, cer-

Differences between employee and
self-employed person

* An employee is entitled to benefits and protection
in accordance with the provisions of the Employ-
ment Ordinance like wage protection, rest days, statu-
tory holidays, paid annual leave, sickness allowance, sever-
ance payment / long service payment, etc.

* An employee who sustains an injury or dies as a
result of an accident arising out of and in the course
of employment is entitled to compensation in ac-
cordance with the Employees' Compensation Ordinance.

¢ A self-employed person, however, is not entitled to
the above statutory protection. If necessary, he should
consider insuring himself against personal accidents.

*  Under the Mandatory Provident Fund Schemes Ordinance,
there are different arrangements for an employee and a
self-employed person in respect of joining the scheme and
making contribution.

o There are a number of factors to be considered in distin-
guishing an employee from a self-employed person. They
include control of work arrangement, bearing of risk over
business and management decisions, ownership and pro-
vision of production tools, etc. As the circumstances of
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Tripartite Committee on Hotel and
Tourism Industry

Set up by the Labour Department in May 2000,
the Committee discusses and works out solutions
for labour relations issues through tripartite co-
operation of trade associations, unions and the
Government, thereby fostering harmonious employer-
employee relations. Committee members are as
follows (in alphabetical order):

Employer Associations

The Hong Kong Association of China Travel Organisers,
the Hong Kong Association of Travel Agents, the
Hong Kong Hotels Association, the Hong Kong Outbound
Tour Operators' Association, the Hongkong Japa-
nese Tour Operators Association, the Hongkong
Taiwan Tourist Operators Association, the Inter-
national Chinese Tourist Association, The Federation
of Hong Kong Chinese Travel Agents, The Fed-
eration of Hong Kong Hotel Owners, and the Travel
Industry Council of Hong Kong

Trade Unions

The Hong Kong Tourism Industry Employees' General
Union, the Hong Kong & Kowloon European Ho-
tel & Restaurant Workers Union, the Hong Kong
Tourist Guides Association, and the Hotels, Food
& Beverage Employees Association

each case and its relevant legal points differ,
the final decision on which type of rela-
tionship actually existed will rest with the
court.

Important points to note for
employers

To avoid unnecessary misunderstanding and
dispute, employers should, before re-
cruiting any person, define the mode
of cooperation between both parties
according to their intentions, and spell
out clearly the terms of employment
or cooperation.

A written employment contract, which sets
out clearly the rights and benefits of em-
ployers and employees, reminds both parties
of their obligations and therefore helps
avoid labour disputes. Employers and employees
in the trade may visit the Labour Department's
website (www.labour.gov.hk/eng/public/wcp/
KeepRecord.pdf) for a sample employment
contract when they are entering into written
employment contracts.

If a contract of employment is made in
writing, the employer should give a copy
of the written contract to the employee
for his retention and reference after it is
signed or after its validation procedure is
completed.

An employer could not unilaterally change
the status of his employee to that of
a self-employed person. Such a change
may amount to constructive dismissal
and the aggrieved employee may claim
termination compensation against his
employer.

If there exists in essence an employer-
employee relationship, an employer
is still required to fulfil his respon-
sibilities under the law even though
his worker is labelled as a self-em-
ployed person.



