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Liability of travel agents
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T2 & Staff reporter

T he liability of travel agents having always been one of its
major concerns, the TIC took steps, as early as 1995, to
address problems relating to risks faced by travel agents and
the purchase of insurance policies (see Circular: C778/042004/
AC for details). Prompted by a renewed concern within the
industry over the liability issue in mid-2003, the TIC set up
in January this year a Liability Insurance Study Group to
formulate measures protecting travel agents and lowering
their operational risks.

After repeated discussions, the Study Group, comprising
representatives from the legal, insurance and academic sectors,
and several TIC directors, suggested that the TIC should launch
a Business Protection Plan for Tour Operators to enhance pro-
tection for the business and competitiveness of travel agents
through risk management and claims control. The suggestion
has been adopted and work is now under progress.

To give members some rough ideas of their liability, the
TIC held a lunch meeting at the BP International House on 27
April and invited two members of the Study Group, Ms Chris-
tine Koo, a solicitor, and Mr Francis Chan, an insurance professional,
to give a talk to members respectively. Over 170 members and
TIC directors attended the meeting, with the Honourable Mr
Howard Young as special guest.

Legal angle

Ms Christine Koo remarked that when travellers join a package
tour organised by a tour operator through a retail agent, the
tour operator will also be held responsible should an accident
occur during the trip. Apart from that, the tour operator would
be liable for accidents resulting from its negligence even if it
did not sign any contract with the travellers. For instance, if a
tour coach crashes because its driver has overworked, the Hong
Kong tour operator may not be absolved of liability despite the
fact that the accident is caused by the negligence of the local
receiving agent. In other words, if negligence is the cause of
an accident, which means it is predictable, the tour opera-
tor may have to be responsible for it.
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As far as optional tours are concerned, Ms Koo reminded
members to publish disclaimers in the brochure denying
responsibility relating to such tours. If tour escorts recom-
mend any activities not included on the itinerary to the travel-
lers and arrange for them to take part in the activities, they
may be liable for accidents related to the activities. If the trav-
ellers pay the coach driver to take them to places not on the
itinerary, then the driver, the travellers or even the tour escort
may all be responsible for accidents.

As regards selling air tickets, Ms Koo remarked that in
general travel agents will not be held responsible for aeroplane
accidents. However, they should give the travellers a number
of airlines to choose from when making recommendations. If
an agent books hotels for travellers, its liability is greater
than when it books air tickets for them. It should therefore
check the conditions of the hotel in advance and ask the
hotel whether there is any insurance policy to cover the travellers
and the booking agent.

Negligence claims against travel agents
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(Editor’s note: The Honourable Mr Howard Young put forth a written question at a Legislative Council meeting on 12 May 2004 regarding negligence claims against
travel agents. The following are his question and the written reply given by the Secretary for Economic Development and Labour,)

& -

HEET
TEENFECH

Question:

It is reported that the High Court has recently ruled that a travel
agent has to compensate a man who lost his wife and his son
in a shipwreck in the Philippines. In this connection, will the
Government inform this Legislative Council:
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Ms Koo finally advised that the closing down of a company
and re-opening of a new one would not free a travel agent of claims
arising from accidents. It is because if the court rules that a travel
agent which is closed down and whose assets are transferred
to a new agent is liable for compensation to the travellers,
they can still seek compensation from the new agent.

Insurance perspective

Mr Francis Chan suggested that, with limited resources,
the industry should consider adopting some simple measures
to manage risks and protect travellers and travel agents. The
industry may, for example, appoint a company, form a working
group or set up a hotline so that relevant departments of des-
tinations can be reached and immediate assistance provided
for travellers in case of accidents.

Mr Chan also suggested that members should consider
setting up a compensation fund by themselves to handle general
claims against travel agents on the one hand and taking out
liability insurance collectively to cover claims involving huge
sums of money on the other. The industry may also inform
insurance companies of areas which need to be covered so that
they can work out insurance policies specifically for the industry.

Finally, Mr Chan reminded members that insurance companies
only cover legitimate activities at the destination. Therefore,
if the tour group of a Hong Kong travel agent which cooperates
with an illegal tour coach company runs into a traffic accident,
the travel agent will not be compensated for the accident. ute

(@)  of the number of criminal and civil proceedings involving travel
agents and the compensation amount over the past five years;

(b)  whether it has issued guidelines to travel agents operating out-
bound and inbound tours, specifying the codes to be complied
with in respect of itinerary arrangements so as to ensure the
safety of travellers and avoid unnecessary proceedings;

(c) whether it will consider amending the existing legisla-
tion to set up another fund or utilise the Travel Industry
Compensation Fund with a current balance of HK$300
million to assist travel agents which have been sued
for negligence in dealing with the proceedings concerned,
in order to prevent consumers from suffering losses be-
cause of the closing down of these travel agents; and

(d) of the measures in place for assisting travel agents so
that they will not be liable for compensation in future inci-
dents or accidents similar to the above shipwreck arising
from negligence of a third party?

The Voice of TIC
No.2 / 2004

9



Feature

10

(a)

BHERFBERES RETREBHRIBURER
EHDERHRENER S RMENCERT -

EHXAE(EEY)-AARLRENES - RERT
REBEZHTRELIENTR  aEAERIERE
HrERERNEE T2ET URATMBFERA
MRS AERMRERERLES  IMNEE
BREBESNBIRE  REPNEREEHHE
HEMEHERAREEE -

ARRKEZZRESRTAEREH TRERZSIE
ERRENIR  BERMEHT —0HE (BEF
RTA) REAREMAEIRE  RRTREHMRMY
oI REI -

M R EE R IRIE (RATAIREEG) R - AR
MERRE - BNRARBNERTERIKARE
G B 2 kT AR B MM E TRIE P £
EOMER T - REERERANBEREINZIRE
FZEERHBYOMNEEBNES ZBY —AWAEY
—FHE - ERTREBEARZMEAHRR ' 51
MBEENER BERRARTAESEEEENE -
BE HERRTAEHRAR - 0 RS REEEK
EHpiRTRESXNLSHARA  FFERL
HEEENEW - RIS ERIIERESORERGE -

() HETREM - —WNAMORHREE B2 RRNR

Ee=t

BRREKEEREERAOAR - AMTWIRTRAEBHRN
ARNARRERER UL RE=ENATSIBUE
BRENTRENY - & Rl REELTR - WAL
T RRtRERFARE XBRFie KRR -2
MRRFRREGEE - 2/ MAC REWE - EHEER
THERBRENE - FERHRSRERTERRE
% BERERETRENEE SRR RRTRE
BEFIRERR - DRELEMEEE LnES -

—ETHER_-M

Reply:

(a)

(b)

(c)

We do not have stalistics on the number of criminal and
civil proceedings involving travel agents and the compen-
sation amount over the past five years,

The Travel Industry Council (TIC) issues and revises from
time to time directives to remind its members of issues to
be addressed when organising outbound tours. These di-
rectives include the need to monitor the quality of the tour
coaches and drivers, to pay attention to driving safety, to
appoint only licensed or registered service providers overseas,
ete. Outbound tour escorts are also reguired to attend training
courses, during which they are raminded of the importance
of monitoring the service quality of overseas service providers,

To enhance travellers' safety and improve travel agents’
knowledge of possible legal liabilities due to negligence,
the TIC is working on a new Code of Best Practice for its
member travel agents. it will also organise training programmes
to provide advice and guidance to the travel agents.

The Travel industry Comgensation Fund (TICF), established un-
der the Travel Agents Ordinance, has a clearly defined ambit
with the objectives of providing protection to outbound travel-
lers against loss of tour fees in cases of default of travel agents,
and 1o provide emergency financial relief to them when an acci
dent occurs in the course of an outbound tour organised by a
Hong Kong trave' agent. The TICF is funded through a levy on
the outbound fees paid at a rate of 0.15%. Any litigation costs
arising from compensation claims against travel agents for
negligence should be for the travel agents concerned to handie
as part of their business operation. Meeting such costs from
the TICF will not be consistent with the objectives of the
Fund. We have no plans to amend the ambit of the TICF.

Travel agents, like other commercial entities, should
be responsible for the services they provide and in doing
so must manage the risks involved. They are encour-
aged to adopt effective risk management measures to
minimise the possibility of liability arising from third
party negligence. The TIC is looking into the matter and
has recently set up a Lisbility Insurance Study Group with
members drawn from the legal, insurance and academic
sectors and TIC directors. The Study Group has started
to explore a Business Protection Scheme for Tour Op-
erators which seeks to increase the travel agents' knowl-
edge of risk management, liability indemnity and liability
insurance, The Study Group will also consider relevant protection
measures to reduce operational risks of travel agents.





