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Conflicts abound and everyone is apparently spending a good
deal of time trying to resolve them almost on a daily basis.

Just because we al l have to tackle them, however, does not
mean that we all tackle them well. Whereas failure to hammer
out a solution to a conflict in personal matters may affect only
the few persons involved, a similar failure in business may cost
a company mill ions of dollars or may alienate long-term busi-
ness partners. That is why the business community has been
directing more attention to conflict or dispute resolution over
the past 20 years or so. And that is also why more companies
are seeking alternative methods to settle conflicts, rather
than recourse to a more traditional course of action — litigation.
Among those methods, mediation stands out as an inexpensive,
yet efficient solution to achieving the aim of settling con-
flicts without harming the relations with customers or business
partners.

What is mediation?

Mediation is a voluntary, non-binding process by which
a neutral third party, the mediator, hears a dispute between
two or more parties and attempts to help them settle their
dispute without deciding the merits of the case. In mediation,
the mediator seeks to bring all the parties together and assist
them in reaching a settlement acceptable to all of them by themselves;
no settlement will be forced on any parties by the mediator.

In contrast to mediation, in arbitration, another form of
dispute resolution by a third party as opposed to a trial before
a judge or jury, the arbitrator listens to the evidence pre-
sented by each party and then makes a judgment as to who
is responsible for the wrongs and, for example, how much
compensation must be paid to the wronged.

The mediator, being a third party to the dispute, must be
accepted by all the parties involved as the right person who is
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All you need is a good mediator
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(Editor's note: A seminar on professional mediation was co-organised on 30 November 2004 by the TIC and the Hong Kong Mediation Council (HKMC), a division of the
Hong Kong International Arbitration Centre (HKIAC), in order to help members understand an alternative way to settle disputes. The following is a brief introduction of
mediation and the HKMC. Readers may visit the website of the HKIAC at <www.hkiac.org> for more information about mediation.)
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neutral, reliable and capable of helping the parties recognise the
strengths and weaknesses of their case and exploring potential
solutions so that at the end of the mediation, every party is rea-
sonably satisfied with the outcome. What takes place during
the mediation process is confidential. Therefore, even if the
case cannot be settled, any information or documents dis-
closed or anything said to the mediator during the process
will not be revealed.

Who can be mediators?

A mediator can make or break a mediation process. As
such, if the mediator is accredited, he or she can not only win the
confidence of the disputing parties, but also promote the use of
mediation as an alternative means of settling disputes in the community.

Established in 1994, the HKMC is a division of the HKIAC,
aimed at promoting the development and use of mediation to re-
solve disputes in Hong Kong. The HKIAC has established an ac-
creditation system for mediators to safeguard the minimum
professional standard of mediation practised in Hong Kong and
help the public to best utilise the existing mediation expertise al-
ready available in Hong Kong. With a high standard of training and
ethics, the accreditation system is also widely recognised internationally.

How can mediation help travel agents?

Since mediation will not affect the rights of the disputing
parties to take legal action should no settlement be reached, travel
agents may consider inserting a clause in their contracts signed
with customers or business partners, saying, for instance, that
any dispute arising out of those contracts must first be referred to
the HKIAC for mediation in accordance with its mediation rules.
One of the benefits for so doing is the low cost of mediation: the cost
of mediating a case by accredited mediators can be as small as a few
thousand Hong Kong dollars, whereas the potential costs could be
several hundred thousand Hong Kong dollars if legal proceedings are
initiated.

Finally, mediation can take place both before and after
disputes have already become lawsuits. Seeking mediation
before a lawsuit is filed is of course more favourable and can
enable the parties to settle their disputes before any money is
spent on litigation. However, even after a verdict has been de-
livered by the court, the disputing parties may also make use
of mediation in order to reach a timely settlement, rather than
opting for appeals through legal proceedings, which may take
several years to have the final verdict. 


