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C ompetition law, also known as anti-monopoly law, anti-trust 
law, etc, is anything but new. Even in modern times, such 

countries as Canada, the United States, Germany and Sweden 
sought to promote competition through legislation as early as the 
late 19th and early 20th centuries. Mainland China also imple-
mented the Anti-Monopoly Law in 2008 in order to protect fair 
competition, raise economic efficiency and safeguard the interests 
of consumers.
  Should Hong Kong legislate to protect fair competition? This 
was the question the Government and related parties had dis-
cussed for over a decade. Finally, the Competition Ordinance was 
passed in 2012 and the Competition Commission established in 
2013. Six draft guidelines, released in October 2014 for public con-
sultation, are expected to be finalised next year, by which time the 
Ordinance will be fully implemented.

First and Second Conduct Rules
The six guidelines cover six areas: the First Conduct Rule, the Sec-
ond Conduct Rule, the Merger Rule, complaints, investigations, and 
exclusions and exemptions. Of these areas, the First and Second 
Conduct Rules should have the closest bearing on travel agents; and 
the Merger Rule, which at present only deals with holders of carrier 
licences under the Telecommunications Ordinance, does not con-
cern travel agents at all. The following sketch of the guidelines only 
touches on those contents that are related to travel agents and the 
TIC. Readers who wish to learn more about them may visit the web-
site of the Commission at www.compcomm.hk.

According to the First Conduct Rule, an undertaking must 
not make or give effect to an agreement, or engage in a con-
certed practice if the agreement or the concerted practice harms 
competition in Hong Kong; and a member of an association of 
undertakings must also not make or give effect to a decision of 
the association if the decision harms competition in Hong Kong. 
Undertakings include companies, groups of companies, trade asso-
ciations, etc, as well as natural persons, but if two entities are part 
of the same undertaking, such as when two companies are under 
the control of a third, then the First Conduct Rule does not apply. An 
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agreement includes any agreement, arrangement, promise, etc, wheth-
er express or implied, written or oral; and a concerted practice refers to 
a form of cooperation which falls short of an agreement. As for a deci-
sion of an association of undertakings, it need not be limited to bind-
ing decisions; non-binding recommendations are also included.

The First Conduct Rule mainly targets cartel agreements 
because they give rise to higher prices, reduced output and reduction 
of product quality, variety and innovation. Examples of cartel agree-
ments of a serious nature include price fixing, market sharing, output 
restrictions, bid rigging, exchange of future price information, etc, 
of which price fixing and information exchange should be more 
closely related to the operation of travel agents. Price includes 
any element of price, particularly any discount, price concession 
or other advantages in relation to the supply of products; and any 
agreement with respect to a price element amounts to price fixing. 
Whereas price fixing may involve directly agreed upon agreements 
between competitors, it can also be achieved by indirect means, 
such as when undertakings agree not to charge less than any other 
price in the market. Apart from that, issuing a recommendation on 
prices by a trade association to its members is also price fixing. 
If the exchange of information between undertakings results in their 
becoming aware of the market strategies of competitors, this kind of 
information exchange may harm competition. As such, the exchange 
of information on future price intentions between competitors will 
be considered a restriction on competition.

According to the Second Conduct Rule, an undertak-
ing that has a substantial degree of market power in a market 
must not abuse that power by engaging in conduct that harms 
competition in Hong Kong. There is no single criterion as to what 
constitutes a substantial degree of market power, but the most obvi-
ous manifestation of market power is the ability of an undertaking 
profitably to raise prices above the competitive level for a sustained 
period. While market share is a factor for determining substantial 
market power, it is not the sole determining factor; and a high mar-
ket share does not always imply substantial market power. Other 
factors include an undertaking’s power to make pricing and other 
decisions, the existence of any barriers to entry to competitors into 
the market, etc. Examples of conduct that may constitute an abuse of 
substantial market power include predatory pricing, tying and bun-
dling, margin squeeze conduct, exclusive dealings, etc. The Second 
Conduct Rule does not apply to undertakings whose annual turn-
over does not exceed HK$40 million.

Exemptions and other matters
The Competition Ordinance provides for a limited regime of exclu-
sions and exemptions, which allows certain conduct of undertakings 
to be exempted. Although there is no need for an undertaking to 
apply to the Commission in order to benefit from a particular 



Cover Story

The Voice of TIC   No.4 / 2014

主題故事

5

exclusion or exemption, it may also make an application to ascertain 
whether an agreement or conduct is excluded or exempted from the 
Conduct Rules. The Commission will only consider applications in 
specified circumstances: whether the application poses novel ques-
tions of public interest, whether it raises a question for which there 
is no clarification in case law, etc.

Members of the public may complain to the Commission about 
conduct suspected of harming competition, but the Commission may 
exercise its discretion not to investigate all complaints. Possible out-
comes of an investigation include the Commission taking no further 
action, accepting a commitment from parties under investigation, 
issuing a warning notice, issuing an infringement notice, initiating 
proceedings in the Competition Tribunal, etc.

Various rules of TIC
Since its establishment, the TIC has from time to time issued 
various directives and codes of conduct whenever the need has 
arisen, with the objectives of not only protecting the interests of 
travellers and the reputation of the industry, but also ensuring 
a reasonable level of profits for travel agents. Of these rules, the 
Commission has already indicated that Directive Nos. 215 and 219 
may violate the Competition Ordinance. 

Directive No. 215 and its predecessors, which set a ceiling for 
the service charges of outbound package tours, were first stipulated 
because consumers were often misled by package tours with exceed-
ingly low tour fares and exceptionally high service charges, and also 
because the protection for consumers was diminished as a result of 
service charges not covered by the Travel Industry Compensation 
Fund. To address the problems, the TIC set a ceiling for service charg-
es so that travel agents are banned from collecting service charges 
considered too high.

As for Directive No. 219 and its predecessors, they are mainly 
about the amounts of service fees the TIC recommends for ticketing 
agents when they provide ticketing-related services for customers. 
The rationale behind these directives is to encourage ticketing agents 
to collect service fees from customers given that the airlines have 
been slashing their commission to travel agents in recent years, some 
even launching a zero commission policy, thus making ticketing 
agents struggle to survive. The TIC therefore hopes that the directive 
can help them maintain competitiveness and re-establish a healthy 
relationship with the airlines.

In any event, when the Competition Ordinance is fully imple-
mented, some of the TIC’s directives and codes of conduct need to 
be amended or even revoked; and some of the business strategies of 
travel agents also need to be greatly changed in order to adapt them-

selves to a business environment different from the previous one.


