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Government determines to combat unfair trade practices

#8863 Customs and Excise Department
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Editor’s note: As the Trade Descriptions (Unfair Trade Practices) (Amendment) Ordinance 2012 is about to take effect, The Voice has invited the
Customs and Excise Department (C&ED) to write an article on the main points of the amended Ordinance in order that member agents, tour escorts

and tourist guides will not inadvertently violate the law.
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Members of the industry need to be more careful about their business practices

when the amended Trade Descriptions Ordinance comes into force this July.
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he existing Trade Descriptions Ordinance (Chapter 362 of the

Laws of Hong Kong; hereafter referred to as the Ordinance) only
regulates and prohibits the selling, supplying, possessing or importing
of goods bearing false trade descriptions. In view of the ever-increasing
complaints in relation to unfair trade practices in recent years, the Gov-
ernment has amended the Ordinance in order to enhance protection for
consumers by regulating such practices.

Amended Ordinance in brief
The Trade Descriptions (Unfair Trade Practices) (Amendment) Ordi-

nance 2012 was passed by the Legislative Council on 17 July 2012 and

will come into operation on 19 July 2013. The amended Ordinance cov-

ers the following major contents:

¢ the expansion of the definition of “trade description” of goods to
any indication, direct or indirect, and by whatever means given,
with respect to any goods or parts of goods, such as price indica-
tions;

# the extension of the coverage of the Ordinance to prohibit false
trade descriptions in respect of services and also the provision of a
legal definition of“service”in consumer contracts;

¢ the prohibition of certain unfair trade practices in commercial
practices, viz. misleading omissions, aggressive commercial
practices, bait advertising, bait and switch, and wrongly accept-
ing payment; and

¢ the introduction of, in addition to criminal sanctions, a civil compli-
ance-based enforcement mechanism, which allows the acceptance of
an undertaking offered by a trader who promises to cease and not to
repeat the contravening conduct. The aim is to encourage the trader
to comply with the law and to resolve the contravening matters more
expeditiously. In case the trader breaches any of the conditions of the
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undertaking, the enforcement agency may apply to the court for an
injunction to order the trader not to continue or repeat or engage in
the contravening conduct.
Any person who commits an offence will be liable on conviction on
indictment to a fine of HK$500,000 and imprisonment for five years.

Trade descriptions of goods and services
The definition of “trade description”in relation to goods has been ex-

panded to the effect that false indications of any matters with respect to
goods will be prohibited. The coverage has also been extended to pro-
hibit traders from applying false trade descriptions to services for supply
to consumers. To amount to a false trade description, a trade description
has to be false to a material degree.

Example of false trade descriptions

The itinerary of an outbound tour prepared by a travel agent states that
the tour group will stay at five-star hotel accommodation assessed by
the tourism authority in the destination. Nevertheless, participants of
the outbound tour find out that their accommodation is a three-star
hotel, which is lower than the original standard of accommodation.
Since the hotel rating is a trade description of a service, the travel agent

may commit an offence of false trade description.

Prohibition of unfair trade practices
According to the amended Ordinance, the following unfair trade prac-

tices are prohibited:
Misleading omissions: Traders intentionally hide or omit mate-
rial information, or provide such information in a manner that is unclear

in order to mislead consumers.

Example of misleading omissions

Miss Chan approaches a travel agent for joining an outbound tour

to the Philippines. When processing the reservation for her, a staff
member of the travel agent does not notify her of an Outbound Travel
Alert for the Philippines that has been issued by the Security Bureau.
The Outbound Travel Alert is material information for travellers. If

the travel agent fails to mention the relevant Outbound Travel Alert
in place when promoting outbound tours, air tickets or travel pack-
ages, which causes or is likely to cause the average consumer to make
a certain transactional decision, then such a commercial practice may

amount to a misleading omission.

Aggressive commercial practices: Traders make use of harass-
ment, coercion or undue influence to cause consumers to make a trans-

actional decision.
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Example of aggressive commercial practices

When taking an inbound tour group to shop, the tourist guide re-
quires that each of the tour members spend HK$1,000 before they

are allowed to leave the shop. On seeing some tour members prefer
waiting in the coach to buying things, the tourist guide taunts them
about being poor people who are stingy. They are thus forced to make
purchases in a very embarrassing situation. Under such circumstances,
the tourist guide may commit an offence of aggressive commercial

practice.

Bait advertising: Traders promote products by means of price

reduction or exceedingly attractive conditions, yet they have no reason-
able quantity of the products or ability to meet the expected demand.

Example of bait advertising

An airline is offering a special promotion of HK$299 on all flights to
Malaysia during the coming Lunar New Year. This special promotion
is advertised for one week in various types of media, including the
Internet. Compared to the prices charged by other airlines for flights
to the same destination during the same period, the promotional price
is very attractive as it is about 70% cheaper. The airline conducted a
similar promotion last year, setting the ticket price at about half of its
competitors’. Eventually, over 3,500 tickets were sold. The number of
seats available this time, however, is only 500. The airline may be held
to have committed the offence of bait advertising as there are no rea-
sonable grounds for believing that it will be able to offer for supply air
tickets at the promotional price for a period that is, and in quantities
that are, reasonable having regard to the nature of the market in which

the airline carries on business and that of its advertisements.

Bait and switch: Traders use promotional products to bait con-

sumers into the stores, and then employ all kinds of excuses to sell other
more expensive or different products to them.

Example of bait and switch

A travel agent advertises a three-day air-plus-hotel package to Tokyo

for only HK$1,999 (20% less than the market price) to draw business. A
consumer is attracted by the discount and intends to purchase that travel
package. However, the travel agent refuses to offer the consumer a travel
package at the specified price and instead convinces him to take another
more expensive travel package to Japan. The travel agent actually has no
intention to sell the advertised package, merely making use of the ad-
vertisement to lure consumers into purchasing another more expensive
travel package to Japan. If the travel agent intends to use this method

to promote a travel package different from the one it offers to supply to

consumers, it may commit an offence of bait and switch.
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Wrongly accepting payment: At the time of accepting payment,
traders intend not to supply the goods or services stated in the contract,
or intend to supply a materially different product.

Example of wrongly accepting payment

A travel agent has planned to cease business within this month, but
continues to accept payment for outbound tours that are scheduled
for departure next month. Finally, it is closed at the end of this month,
without refunding the affected consumers or making any other ar-
rangements. In this case, the travel agent may be liable for an offence
of wrongly accepting payment if there are no reasonable grounds for
believing that it will be able to supply the services at the time specified

when accepting payment from consumers.

Defences
The Ordinance puts in place general defences for the person charged.

Under section 26, a person might be acquitted if sufficient evidence is
adduced to prove that the commission of the offence is due to a mis-
take or due to reliance on information supplied to him or due to the act
or default of another person, an accident or some other cause beyond
his control and adequate notice in writing is given and served on the
prosecutor; and he took all reasonable precautions and exercised all due
diligence to avoid the commission of such an offence by himself or any
person under his control. Additional defences are also provided under
sections 26A and 26B for the offences of bait advertising and wrongly
accepting payment respectively.

Enforcement and investigation
The C&ED, as the principal agency to enforce the Ordinance, has a full

spectrum of enforcement powers. Authorised officers may carry out their
duties in various ways, including inspection, sampling, test-purchasing,
testing, detention of suspicious goods, investigation and prosecution.
The C&ED will also educate traders and help them understand the fair
trading sections of the amended Ordinance and the consequence of
non-compliance.

To promote compliance with the Ordinance by traders and enhance
transparency in its enforcement, the C&ED and the other enforcement
agency - the Communications Authority (“CA”) - have jointly published
a set of Enforcement Guidelines, which consists of the Compliance and
Enforcement Policy Statement and the General Guidelines. For details
of the Enforcement Guidelines, please visit the C&ED’s website at www.
customs.gov.hk or the CA’s website at www.coms-auth.hk. iffé
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