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Ensuring fairness in the handling of cases

AFHFLE Staff reporter

REREERE BZENERETFZHAM

There are more considerations than most people think when theTIC handles cases.
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ans of legal thrillers, be they novels, films or TV dramas, must

be very familiar with such terms, many of them summaris-
ing important legal principles, as “the presumption of innocence”,
“beyond a reasonable doubt”, “the benefit of the doubt” and many
more. As legal thrillers almost always involve criminal offences,
only those legal principles applicable to criminal cases tend to be
popularised, with the result that those principles relevant to civil
cases are often neglected.

Take, for example, the term“beyond a reasonable doubt”. Where-
as everyone seems to know that to convict a suspect, the prosecution
has to prove its case beyond a reasonable doubt, such a standard of
proof, in fact, normally only applies to criminal proceedings. As for
civil cases, the standard of proof is less rigorous, and merely requires
proof on the balance of probabilities, which means that the case is
more likely to be true than not true.

The TIC now has four committees to handle disciplinary or complaint
cases, namely the Compliance Committee, the Consumer Relations
Committee, the Tourist Guide and Tour Escort Deliberation Committee
and the Committee on Shopping-related Practices, and the standard
of proof used by them is roughly the same as that used in civil
cases, which is proof on the balance of probabilities.

If you ask why a more rigorous standard of proof, such as
the “beyond a reasonable doubt” standard, is not used in cases
handled by the TIC, then the answer is very simple: a lack of
necessary resources, manpower and legal authority to conduct in-
depth investigations has rendered the TIC incapable of using this
highest standard in its handling of cases. But if you think that the
“balance of probabilities” standard is very lax, then you are wrong.

Suppose a visitor complains that his tourist guide has told him
off for not buying anything at a jewellery shop. The TIC’s Inbound De-
partment responsible for handling the complaint, apart from listening
to what he has to say about his case, will have to obtain supporting
testimony from other visitors. Failing that, the Compliance Committee
will most likely find the complaint unsubstantiated because the visitor
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and his guide will then be each telling their own version of the story,

thus making the evidence fail to reach the “balance of probabilities”

standard.

Despite its limited resources and manpower, the TIC has put in
place every possible measure to ensure that the decisions made by
its disciplinary committees are fair and impartial. For example, the
panel meetings which handle cases must have a majority of non-trade
members, and cases where tour escorts or tourist guides are involved
must have at least one tour escort or tourist guide representative to be
present at the meetings. Apart from that, the names of travel agents,
tour escorts and tourist guides must be concealed in documents sub-
mitted to the meetings for deliberations. More importantly, all the
decisions made by the disciplinary committees are subject to review by
an independent body.

That independent body is stipulated in the TIC's M&A in the shape
of the Appeal Board. Those who are dissatisfied with the disci-
plinary committees’ decisions may file an appeal with the Appeal
Board. When it meets to hear appeals, there must be five members,
three of them being non-traders and the remaining two being trade
directors of the TIC, in order to ensure fairness and impartiality.
Apart from that, oral hearings are conducted when it considers
appeals; in other words, the appellants can argue their case in
person, as contrary to cases deliberated by disciplinary com-
mittees where decisions are based on written submissions
only.

Since the Appeal Board does not function like a court of
appeal, there is no distinction in its handling of appeals, for
example, between whether the matter in dispute is a “question
of law” and whether there are facts in dispute. As a result, ap-
peal hearings are more like a re-hearing than a reconsideration
of whether the rules are accurately applied, and therefore the
Appeal Board may sometimes make decisions different from
the disciplinary committees: during the past three years, an aver-
age of 31 cases (9.2%) were handled by the Appeal Board in a year,
of which 2.3 substantiated cases (7.5%) were overruled.

The standard of proof as used by disciplinary com-
mittees is a delicate matter because there is neither a clear
definition nor uniform application of it in actual cases. For
instance, whereas the “balance of probabilities” standard is used
in ordinary cases, in cases of a more serious nature such as when
a tourist guide may see their Tourist Guide Pass suspended, thus
affecting their livelihood, a more rigorous standard may be called
for. Nevertheless, the main purposes of all these measures and
considerations are to ensure that all cases are handled in a way
that is fair and impartial, and to eliminate human error as far as
practicable. If¥

The Voice of TIC

17|



