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45 T & Labour Department

ecently, there has been widespread public concern and discussion about
Rthe issue of employment versus self-employment. In determining
whether a person is an employee or a self-employed person, it is
not so much the title of the job or the contract as the actual rela-
tionship between both parties to the contract that matters. Even
if there is in essence an employer-employee relationship between
both parties to a self-employment contract, the employer still
needs to fulfil his obligations under the Employment Ordinance, the
Employees’ Compensation Ordinance and other relevant legislation.

Obligations that cannot be shirked

In a court case several years ago, a saleslady signed a self-employment contract
with the defendant company. Her remuneration was HK$300 per day plus
commission. She was assigned to sell products of the company in designated
department stores. In addition, the company made contributions equivalent to
2.5% of her earnings to a Mandatory Provident Fund (MPF) scheme.

Upon termination of contract, the saleslady lodged claims against the
company for wages in lieu of notice, annual leave pay, statutory holiday pay and
severance payment. The Labour Tribunal ruled in favour of her on such grounds
as that the basic salary was HK$300 per day; the company was responsible for
arranging sales venues and providing products; and the saleslady did not have
to make any investment or bear any financial risks, nor was she allowed to
hire helpers. The company appealed against the ruling to the High Court but
the appeal was dismissed.

In another similar court case, the defendant company failed to pay a
woodworker wages for four months. He lodged claims against the company
for wage arrears and severance payment or long service payment upon ter-
mination of contract. The company, however, alleged that the woodworker
was an independent contractor rather than its employee, and refused to pay
severance payment or long service payment.

The High Court ruled that the woodworker was an employee of the
company on the following grounds: the company exercised control over the
work quality of the woodworker; the woodworker could not control the cost
or set the price based on considerations of profit or loss; the woodworker
had never hired workers on his own, nor had he ever been told that he could
do so; all materials and equipment were provided by the company; and the
company filed tax returns in respect of the woodworker on numerous occa-
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sions. Hence, the company was ordered to pay arrears of wages and sever-
ance payment to the woodworker.

Employees? Self-employed persons?
There is no single conclusive test to differentiate an employee from a self-
employed person as different industries and companies may have different
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work equipment provided by the employer

BETE

provides his own work equipment

BAREFRGERRR

no need to bear the risks of business loss

FEAEXFERRR

bears the risks of business loss

EREETTEREL
no right to hire helpers

FRETEREL
has a right to hire helpers

BB fERR R EERE

employees’ compensation insurance provided by the employer
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responsible for his own insurance
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workplace, work procedures, attendance and working hours
largely controlled by the employer

BIESE - 12 - MBI TIER A BN G
workplace, work procedures, attendance and working hours largely self-
controlled

EXERHHEHARESNFEMLIREBES MK
income tax return filed by and MPF scheme contributions made
by the employer

B1TRIEM B ARG

responsible for his own taxation matters and MPF scheme contributions
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customs or trade practices. All relevant factors have to be taken into account
in making a distinction between an employee and a self-employed person.
There is also no strict rule as to how important an individual factor should
be. The table above lists some examples for reference.

Points to note for employers
An employer should not unilaterally change the status of his em-

ployee to a self-employed person or contractor. Otherwise, the em-
ployee may lodge a claim for remedies against his employer on the
grounds of unreasonable variation of the terms of the employment
contract under the Employment Ordinance. The employee may also
make a claim for termination compensation against his employer
on the grounds of constructive dismissal under common law.

In addition, if in essence there exists an employer-employee relationship,
the employer is still required to fulfil his obligations under the relevant legis-
lation even though he calls his worker a self-employed person or contractor,
or his worker calls himself a self-employed person in the contract. Employers
who violate the law will be prosecuted.

For details about the differences between an employee and a self-
employed person or contractor, please call 2717-1771 or make enquiries in
person to the Labour Relations Division of the Labour Department. It
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